
From: "Perkins, Erin" </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE;GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B2E346DBD35A463AB95787E5D0D1BA97-PERKINS,ERIN>

To: Luey
James

CC:
Date: 1/28/2015 1:57:46 PM
Subject: FW: CLIMAX MINE VERSION FOR REVIEW revised
Attachments: Climax JD letter to Corps Jan 27 2015 final draft revised (2) (asw).docx

Sorry – wasn’t intentional… here it is…
 
From: Wade, Alexis
Sent: Wednesday, January 28, 2015 11:50 AM
To: Hamilton, Karen; Perkins, Erin; McCarthy, Julia; Ott, Toney; Flannery-Keith, Erin; Downing, Donna
Subject: RE: CLIMAX MINE VERSION FOR REVIEW revised
 

 
Thanks,
Alexis
 
Alexis Wade
Attorney-Adviser
Water Law Office
EPA Office of General Counsel
(202) 564-3273
 

From: Hamilton, Karen
Sent: Tuesday, January 27, 2015 5:30 PM
To: Wade, Alexis; Perkins, Erin; McCarthy, Julia; Ott, Toney; Flannery-Keith, Erin; Downing, Donna
Subject: RE: CLIMAX MINE VERSION FOR REVIEW revised
 
Hi Everyone

(b) (5) (ACP), (b) (5) (DP)



 
 
From: Wade, Alexis
Sent: Monday, January 26, 2015 2:10 PM
To: Hamilton, Karen; Perkins, Erin; McCarthy, Julia; Ott, Toney; Flannery-Keith, Erin; Downing, Donna
Subject: RE: CLIMAX MINE VERSION FOR REVIEW
 

 
 
Thanks,
Alexis
 
Alexis Wade
Attorney-Adviser
Water Law Office
EPA Office of General Counsel
(202) 564-3273
 

From: Hamilton, Karen
Sent: Thursday, January 22, 2015 11:09 AM
To: Perkins, Erin; McCarthy, Julia; Ott, Toney; Wade, Alexis; Flannery-Keith, Erin; Downing, Donna
Subject: RE: CLIMAX MINE VERSION FOR REVIEW
 

Exemption 5 - Deliberative; Attorney Client; Attorney work product

Exemption 5 - Deliberative; Attorney Client; Attorney work product



 
 
From: Perkins, Erin
Sent: Thursday, January 22, 2015 8:57 AM
To: Hamilton, Karen; McCarthy, Julia; Ott, Toney; Wade, Alexis; Flannery-Keith, Erin; Downing, Donna
Subject: CLIMAX MINE VERSION FOR REVIEW
Importance: High
 
Hello –
 

 
Thanks,
 
Erin

Exemption 5 - Deliberative; Attorney Client; Attorney work product

Exemption 5 - Deliberative; Attorney Client; Attorney work product
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Ref:  8EPR-EP



Susan Bachini Nall

Chief, Colorado West Regulatory Branch

U.S. Army Corps of Engineers

400 Rood Avenue, Room 224

Grand Junction, CO  81501





Re: Climax Mine – McNulty Gulch, SPK-2013-00045



Dear Ms. Nall:



[bookmark: _GoBack]The EPA is responding to your request to review the U.S. Army Corps of Engineers (Corps) draft jurisdictional determination (JD) under the Clean Water Act (CWA) of waters in McNulty Gulch near Leadville, Colorado. You requested, in particular, that the EPA review the significant nexus analysis in the draft JD and the application of the waste treatment exclusion for the Climax Mine waste treatment system to these waters. While it is the Corps’ responsibility to conduct a jurisdictional analysisthis JD, the EPA has reviewed the draft JD andinformation the Corps provided and supports the Corps’ findings in in thise JD, as well as the Corps’ analysis of the application of the waste treatment exclusion. Our assessment included a review of these documents: 



Information provided by the Corps in the draft jurisdictional determination package, which included maps provided by Climax Mine; 

Delineation reports sent by Climax Mine; 

Letters from Climax Mine describing the waste treatment system;

Field report describing an on-site review of the water resources from EPA staff;

CWA National Pollutant Discharge Elimination System (NPDES) permits issued by the EPA and the State of Colorado under CWA Section 402 for the Climax Mine, associated permitting rationales (fact sheets), and a schematic of the water treatment facilities: and

Development documents associated with the EPA’s Ore Mining and Dressing Effluent Limitation Guideline.



The narrative in the draft JD describes the significant nexus analysis. EPA supports the Corps’ analysis of these waters and the Corps’ conclusion that the waters identified in the McNulty Gulch JD are jurisdictional Waters of the U.S. In addition, the Corps identified which waters in McNulty Gulch carry contaminated waters and are therefore part of the current waste treatment system.  The EPA supports the Corps’ conclusion that the natural wetlands and stream resources in McNulty Gulch are not part of the treatment system.  The EPA also reviewed the development documents associated with the EPA’s Ore Mining and Dressing Effluent Limitation Guideline. The natural streams and wetlands resources are not specifically identified in these documents as part of the waste treatment system, indicating they are not considered a part of the treatment system and that the waste treatment exclusion does not apply to those waters.  



In 2007, the EPA and the Corps addressed the jurisdiction of waters upstream of waste treatment systems in a joint memorandum[footnoteRef:1]. This memorandum states, “EPA and the Corps agree that the agencies’ designation of a portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA jurisdiction over any waters remaining upstream of such a treatment facility. This includes waters that are not actively conveying wastewater or seepage to the facility for treatment.” Therefore, the EPA supports the Corps’ conclusion that CWA jurisdiction over the McNulty Gulch waters of the U.S. is not severed by the downstream Climax Mine waste treatment plant and system.	Comment by Wade, Alexis: Where is the Corps’ discussion of severing the WTS?  [1:  EPA/Corps Joint Memorandum dated October 25, 2007, Waters Upstream of WTS POA-1992-574, and POA-1992-574-Z] 




Thank you for the opportunity to review the draft JD and for the coordination on the jurisdictional determination for this site. If you have questions or wish to discuss this, further please contact me at 303‑312‑6236 or hamilton.karen@epa.gov. 





Sincerely, 







Karen Hamilton, Chief

Aquatic Resource Protection & Accountability Unit

Ecosystems Protection Program
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